VOD TRONA G2, INC
| BLA 97-69 Deci ded Septenfber 22, 1999

Appeal froma decision of the Woming Sate Gfice, Bureau of Land
Minagenent, rejecting the high bid for atract offered at a conpetitive
sodi um| ease sale. \WWW139802.

Afirned.

1 Mneral Leasing Act: General |l y--Sodi umLeases and
Permts: Leases

Section 24 of the Mneral Leasing Act of Feb. 25,
1920, 30 US C 8§ 262 (1994), authorizes the
Secretary of the Interior, under certain circum
stances, to issue | eases for sodi umdeposits in
public |ands through a conpetitive bidding pro-
cess established by regulation. ULhder 43 CER

8§ 3525.5, an acceptable bid for a sodi uml ease
nust neet or exceed the fair narket val ue of the
lands offered for lease. A decision to reject

the high bid for atract of land in a conpetitive
sodi uml ease sale wll be affirned when there is a
rational basis for the conclusion that the hi ghest
bid does not represent the fair narket val ue of the
tract of |and.

APPEARMNCES  Feter 1. Wild, Mce President, V@l d Trona Gonpany, Gasper,
Womng, for appellant; Lowel |l L. Mwdsen, Esg., Assistant Regi onal
Solicitor, Gfice of the Regional Solicitor, US Departnent of the
Interior, Denver, lorado, for the Bureau of Land Minagenent .

(AN ON By CERUTY GH B- ADMN STRATN VE JLWDGE HARR'S

Vil d Trona Gonpany, Inc. (WQA), has appeal ed froman Ctober 16,
1996, decision of the Woming Sate Gfice, Bureau of Land Managenent (BLV,
rejecting its high bid for Tract Goffered at the conpetitive sodi uml ease
sale held in Gasper, Woning, on Septener 26, 1996. WA submtted the
only bid for the 1,269.52-acre tract, $262,280.40 or $206.52 per acre.
Sptenber 30, 1996, the BLMpost-sal e panel convened. |t determned that
WQA's bid was properly submtted, that WA was qualified to hold
the lease, but that WQ's bid did not neet or exceed the presal e estinate
of fair narket value. The panel reconmended that the bid be rejected.
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The Woming Sate Drector, BLM concurred in that reconmendation, and BLM
issued its decision rejecting the bid because it did not represent fair
narket val ue for the tract.

WQ states that its appeal is based on the premse that B.Ms
estinate of the reserves for Tract Gis correct, that sequentia nining of
upper economc trona beds wll occur first, and that WQ's bid for Tract G
exceeds the mininumbid requirenent posted by BLM WQ takes i ssue wth
what it terns BLMs "economic val uati on" and "conparabl e sal es" val uati ons
for Tract G WQ argues that its bid, based on conparabl e private | ease
sales not available to BLMat the tine of the sale, is a far narket val ue
bi d.

[1] Section 24 of the Mneral Leasing Act of February 25, 1920,
30 USC § 262 (1994), authorizes the Secretary of the Interior, under
certain circunstances, to issue | eases for sodiumdeposits in public
| ands through a conpetitive bidding process established by regul ation.
In 43 CF. R Subpart 3525 the Secretary establ i shed procedures for a com
petitive bidding process for sodiumleases. Those regulations require
that an acceptabl e bid nust neet or exceed the fair narket val ue of the
lands offered for lease. 43 CF R § 3525.5.

Wile thereis little, if any, Departnental precedent relating to
rejection of high bids in conpetitive sodi umlease sal es, prior Board
deci si ons addressing the rejection of high bids in conpetitive oil and
gas cases provide legal authority that nay be applied in this case.

The Secretary's discretionary authority to reject a bid for a com
petitive oil and gas lease if the bid was i nadequat e was consi stently uphel d
by this Board. Hanna Gl & Gs M., 113 IBA 76, 78 (1990); Mral o Inc.,
110 IBLA 266, 267 (1989). 1/ This Board sustained that authority,

1Y This precedent relates to 30 US C § 226(b) (1982), prior to the
passage of the Federal Ohshore Q1 and Gas Leasing ReformAct of 1987
(FOO3RY, as anended, 30 USC § 226 (1994). Uhder 30 USC

8§ 226(b) (1) (A (1994), (ongress provided for oil and gas | ease sal es by oral
bidding and directed that "[t]he Secretary shal | accept the highest bid from
a responsi bl e qualified bidder which is equal to or greater than the
national mni numacceptabl e bid, wthout eval uation of the val ue of

the lands proposed for bid." Mreover, Gngress established the national
nmini numacceptabl e bid to be $2 per acre for 2 years fromDec. 22, 1987, the
date of passage of FOOA.RA wth authority for the Secretary to establish a
hi gher national nmini numacceptabl e bid, by regulation, after that 2-year
period. 30 USC 8 226(b)(1)(B (1994). 1In 1988, the regulations in 43
CFER Part 3120 undervent a naj or revision, |argely occasioned by the
adoption of FOOA.RA Therein, the Departnent provided at 43 CF R

8§ 3120.5-1(b) that the wnning bid at an oral auction woul d be the hi ghest
oral bid by aqualified bidder, equal to or exceeding the national nini num
acceptabl e bid. However, the conpetitive | easing regul ati ons applicabl e

to sodi uml eases continue to require that an acceptable bid neet or exceed
the fair narket value of the offered lands. 43 CE R § 3525.5.
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so long as there was a rational basis for the concl usion that the hi ghest
biddidnot represent the fair narket value of the parcel. Mctor P Sth,
101 1 BLA 100, 103 (1988); M king Resources Grp., 80 | BLA 245, 246 (1984).
W al so concl uded that, even if there was not a rational basis for rejection
of the high bid, the high bidder had to establish that its bid represented
fair narket value in order to be anarded the |ease. Mchael Shearn,

104 IBLA 317, 320 (1988); Mller Brothers @l QGrp., 100 IBLA 172, 175
(1987); Burton/Havks, Inc., 98 | BLA 118, 122 (1987).

Rgjection in this case was based on the failure of WA's bid to neet
or exceed B.Ms presal e evaluation. B.Mbased its eval uation on the com
parabl e sal es approach, rather than on the i ncone approach. Its rational e
was that the i ncone approach would be difficult to devel op because accur-
ate estimates of mining and processi ng costs are closely protected by the
exi sting producers in the area and the Tract Greserves are not expected
to be mned for several decades at the earliest.

B.Masserts that inits conparabl e sal es approach it "used al |
the lease sales in the inmedi ate area of the tracts offered includi ng
the Mulcan, Qin, and cidental sales to VWl d. * * * Atotal of fifteen
transactions were exanmned in the presal e appraisal analysis." (Answer,
Atachment 1 at 1-2.) Thus, in fact, the Appraisal Report confirns that BLM
utilizedinits presal e eval uation the three sales that WA clai ns were not
avail able to BLM

B.Mexplained its analysis of WA's bidinits answer, Atachnent 1
at page 2, as follows:

The actual sales prices of the private transactions are highly
confidential but the range of selling prices for pure recover-
abl e trona was from$0.0152/ T [ton] to $0.1040/ T. This range
excl uded the two Federal tracts fromthe My 1996 sal e nenti oned
by Val d since they represent tracts wth near termdevel opnent
potential to adjacent existing mnes while the tracts offered in
the Septenter sale are long termreserves. The Vdl d bid on
Tract Gbased on pure recoverabl e trona was $0.0098 which is
|ower than any other sale in the area and | ess than the BLMs
presal e estinate.

Looking at the actual bids received inthis sale, the Vdd
bids showlittle distinction between tracts receiving high or
lowbids fromother bidders. Vald bid essentially the sane
$206/ Afor Tracts B F, and G Tract B received other bids of
$1007 and $2422/ A five and twel ve tines hi gher than the Vil d
bid Tract Freceived a bid of $580/A nore than doubl e the
Véld bid Bven Tract E where Wil d bid over $400/ A recei ved
other bids of $790 and $1260/ A two to three tines hi gher than
the Vel d bid.
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B_.Menphasi zes the point that the ore on Tract Grepresents long term
reserves wth no i nmedi ate potential for economical producti on, an assess-
nent wth which WQ does not disagree. BLMconti nues:

[Jince leasing is discretionary and since there is no i nmedi at e
threat of |osing the resource due to bypass, BLMshoul d not
accept any bid that does not neet or exceed the presal e estinate
unl ess additional infornation fromthe sale itself supports a
loner value. Actually, the reverseis true for this case. The
other Septenter sales indicate that a val ue even higher than the
presal e estinate coul d be expected if Tract Gwere held for
lease at a later date.

Thisis clearly illustrated by the sale of Tract H This
tract was offered as Tract 3 in the My 1996 sal e and recei ved a
single bid of $424,960 which was rejected since it was | ess than
the presal e estimate of value. The reoffer in Septener 1996 of
the identical parcel as Tract Hreceived a single bid fromthe
sane conpany of $700, 160, over 60%higher. This shows that a
conpany' s first bid on an isolated tract nay not al ways neet or
exceed AW or the conpany' s real estinate of val ue.

Id. at 2-3.

WA attacks BLMs fair narket val ue eval uation on the basis that
because BLMrequires that the uppernost economc beds be mined first,
valuation of the tract should be limted to recoverabl e reserves in the
first mneable bed, Bed 17. 2/ WA provides a table showng the doll ars
"per ton bid of tronain Bed 17" for Tracts B G D E F G and H (SR
Table 3.) It clains, based on such a conparison, that its bid was the
second highest in the sale.

B.Mdi sagrees wth WQ's "economc val ue" approach or any approach
that woul d di scount the value of all but the first nmineabl e trona bed.
B_.Masserts that its leases do not limt recovery to Bed 17 or to any indi-
vi dual bed.

The successful |essee nay recover sodi umfromany bed by any
neans as | ong as naxi numrecovery of the resource is accom
plished. Wile nany beds nay contribute little to the total
value of atract (unmneabl e or unrecoverabl €), conparabl e sal es
showthat it is inaccurate and incorrect to elimnate

all reserves except Bed 17 fromval ue consi derati on.

(Answer, Attachnent 1 at 3.)

2/ Inits statenent of reasons (SR at page 13, Table 2, WA shows t hat
99.43 percent of its bid value for Tract 17 related to Bed 17 reserves.
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The record clearly shows a rational basis for BLMs rejecti on of
WQA's high bidfor Tract G WQ's bid was bel ow BLMs presal e estinate
and BLMs review of the Septener sales in Atachnent 1 of its answer shows
conclusively that WA's bid did not reflect fair narket value for Tract G

Further, WA has failed to all ege any convi nci ng evi dence or facts
sufficient to establish that its bid represented fair narket value. Such an
unequi vocal show ng woul d be necessary before this Board coul d reverse the
deci sion of BLMand award WA the | ease based on the submtted bid. See
Mchael Shearn, 104 IBAat 320. WA expresses frustration wth the
concept of fair narket value, stating that it has "so nany variabl es and
assunptions involved that it is al nost inpossible to arrive at advance or
‘rear viewmrror' eval uations which are uncontentious [sic]. Andit is
presunpt uous for any individual to pretend he or she can arrive at a figure
whi ch satisfies the nyriad of input considerations required.”" (SRat 17.)
Wi le WA asserts this in support of the notion that B.Mshoul d di spense
wth fair narket val ue considerations altogether, BLMand this Board are
bound by the fair narket value requirenent of 43 CF. R § 3525.5.

In addition, WA’ s conparabl e sal es val uation contai ns significant
internal flaws. In citing the three | ease sal es which WQ erroneousl y
presunes BLMignored, WA asserts that those sal es shoul d be seen as nore
val uabl e than the Tract Gsal e, because the "federal royalty burden on Tract
G nakes the conparison [of val ue for those conparabl e sal es] even higher * *
*" (SRat 15) As BMpoints out, however, those conparabl e sal es were
of Federal and state | eases, al so encunered by Federal and state royalty
provisions. WQ’'s omssion of this critical point al so brings into doubt
WQ'’s fair narket val ue anal ysis.

For all of these reasons, we fail to find any evidence in the record
that WQ'’s bid establishes fair narket val ue that woul d justify overturning
BLM's deci si on.

WA has requested a hearing, asserting that BLMs answer contai ns
inaccurate and contradictory statenents that rai se i ssues of fact that can
only be resolved at an evidentiary hearing. That request is denied. The
Board wll refer a case for a hearing in accordance wth 43 CE R § 4.415
only if the appeal presents an issue of naterial fact that cannot be
resol ved on the basis of a witten case record, as suppl enented by docunents
or affidavits submtted on appeal. P& K ®., Ltd., 135 IB.A 166, 168
(1996); Hne Gove Farns, 126 IBLA 269, 275 (1993). Inthis case, WA has
not pointed to any inaccurate or contradictory statenent in BLMs answer.

Ve find no naterial facts in dispute.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

Bruce R Hirris
Deputy (hief Administrative Judge

| concur:

Li sa Henmer
Admini strative Judge
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